
CASES 97-C-1275, 93-C-0033, 93-C-Ol03, 97-C-0895,
97-C-0918, &Dd 97-C-0979

In the interim, RTe'. petition to modify the Open

Mark.t Plan is deni.d at this time. Both NY'!' and RTC shall not
attempt to chaDg. or deviate from the existing reciprocal
campensa~ion structures contained in their respective tariffs,
interconn.ction agreements, and incentive plans without prior
COJIIDi••ion approval.

wmnSTBATm ClWljI

In addition to the RTC Petition for Modification,
several partie. filed complaint. or .ent letters opposing NYT's
action. For administrative purposes, the previou.ly fil.d
complaints and letters will be incorporated into this newly
instituted proceeding.

The Ccmqni•• iop orcJer.:
1. A procee4!ng is her~ instituted to iavestigate

the is.u•• d••cribed her.in.
2. ODtil the Commission malees a det.rmination to

change the treatment of internet traffic, both New York Telephone
Company and Roche.t.r Telephone Corp.•ball continue to pay other
local exchange carrier. for the exchange of such traffic bas.d
upon the approved reciprocal campeDsation structures contained in
their respective tariffs an~ interconnection agreements, and
incentive plans.

3. Rochester Telephone Corp.'s petition for a
modification of Section III.E. of the Open Mark.t Plan is deni.d.

4 . Interested parti.s shall notify the Secretary to
the Commission, within ten days of the date of this ord.r, if
they intend to participate in this proc.eding and wish to receive
copies of cODIDents and r4ISPons.s in this proc.eding. Parti.s can
fax,their letter to (518) 473-2929. A list of active parties
will be compil.d and distributed accordingly.

5. Interested parties shall file with th. S.cr.tary to
.the Commis.ion 15 copi •• of comments on the is.u•• li.ted herein,
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CASES· 97-C-1275 , 93-C-0033, 93-C-Ol03, 97-C-0895,
97-C-091B, aDd 97-C-0979

cl.arly identifi.d by topic, and serve a copy to each party on
the activ. parti.s list within 30 days of the datI of this order.

6. R• .sponc:ting partie. shall file with t:h. Secretary to
the Commission 15 copi•• of reply comments, cl.arly identified by

topic·, and serv. a copy to .ach party on the active parties list
within 15 days of service.

7 . Th. substanc. of Roch••ter T.lephon. Corp.'.
P.tition for Modification of the Open Hark.t PlaD Contain.d in

Opinion 94-25, and Cas•• 97-C-0895, CamelaiAt of MrS Intelen.t of
New York, Inc. Again.t New York Tel.hone Cgmptmv Concerning
Alleq,d Breach of Interconnection T';ma; 97-C-091B, Complaint of
ACe NAtional T.l,com Corp. AsaiMt Nft Yorls 't.l.hon. Company
Copcerning All,S., Breach of the T,rp of it. P.S.C. Tariff No.
111; and 97-C-0979, Complaint of C&pl'!isipn Liqb;pa;h, Inc.
Again't New York Ttlephon' CompanY Copce;pipq A,legtd Intentiop
to Peny Reciprocal ComplQ.ation Paymtpt. for C'ttain Local
Traffic, are consolidat.c! in this proc.eding &Dc! the three

individual complaint cas.s are closed.
a. Cas•• 93-C-0033, 93-C-0103 and 97-C~1275 are

continued.
By the Commission,

(SIGNED)

-5-

JOHN C. CRARY.
Secretary



STATE OF NORTH CAROLINA
unLmEs Ca..881ON

RALEIGH

DOCKET NO. P-SS, SUB 1027

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION

In the Matter of
Interconnedion Agreement Between )
BenSouth Telecommunications, Inc., )
and US LEC of North Carolina, LLC )

ORDER CONCERNING
RECIPROCAL COMPENSATION
FOR ISP TRAFFIC

HEARD:

BEFORE:

WecIneId8y, December 17, 1997, at 9:30 a.m., in the Commission Hearing
Room, Dobbs Building, 430 North Salisbury Street, RaJeigh, North
Carolina

Jo Anne Sanford, Chair, Presiding; Commissioners Ralph A. Hunt and
William R. Pittman

APPEARANCES:

For BellSouth Telecommunications, Inc.:

AS. Poval, Jr., General Counsel, BellSouth Telecommunications, Inc., Post
Office Box 30188, Charlotte, North Carolina 28277

Edward L. Rankin, III, BellSouth Telecommunications, Inc., 675 W. Peachtree
Street, NE, Atlanta, Georgia 30375

For US LEC of North Carolina, LLC:

Joseph W. Eason, Moore & Van Allen, PLLC, Post Office Box 28507, Raleigh,
North Carolina 27611

Richard M. Rindler, Swidler & Berlin, 3000 K. Street N.W., Suite 300,
Washington, D.C. 20007

For CaroNet, LLC, ICG Telecom Group, 'nc., 'ntermedia Communications, Inc., KMC
Te,Jecom, Inc., and TCG of the Carolinas, 'nc.:

Henry Campen, Parker, Poe, Adams & Bemstein, 150 Fayetteville Street Mall,
Suite 1400, Raleigh, North Carolina 27801



For Teleport Communications Group:

Michael A McRae, 1133 21st Street, NW. Suite 400, Washington, D.C. 20036

For Intermedia Communications, Inc.:

Jonathan E. Canis, Kelley, Drye & Warren, 1200 19th Street NW, Suite 500,
Washington, D.C. 20036

For Time Warner Communications of North Carolina, L.P.:

Marcus W. Trathen, Brooks. Pierce, McLendon, Humphrey & Leonard, LLP,
Post Office Box 1800, Raleigh, North Carolina 27602

BY THE COMMISSION: On Odober 24, 1997, US LEC of North Carolina, LLC (US
LEC) filed a Petition with the Commission to enforce its Interconnection Agreement with
BellSouth Telecommunications Inc. (BeIlSouth), which was approved by the Commission
on January 29, 19;7. US LEC contends that BellSouth has breached the contract by
failing to pay reciprocal compensation for the transport and termination of local exchange
traffic from Bel/South end users that is handed off by BellSouth to US LEC for termination
to US LEC local exchange end users who are information service providers (ISPs).

The Commission held an 01111 argument on this dispute on December 17, 1997. The
following companies intervened in the proceeding in support of US LEC - Time Warner
Communications of North Carolina. L.P. (Time Warner), CaroNet, LLC (CaroNet), ICG
Telecom Group, Inc. (ICG), KMC Telecom, Inc. (KMC), TCG of the Carolinas. Inc. (TCG).
Teleport Communications Group (Teleport), and Intermedis Communications, Inc.
(Intermedia) (collectively, intervenors).

I. Relevant Provisions of Interconnection Agreement

Section I.e. of the Interconnection Agreement defines "Local Traffic" as:

any telephone call that originates in one exchange and terminates in either the
same exchange, or a corresponding Extended Area Service ("EAS") exchange.
The terms Exchange. and EAS exchanges are defined and specified in
Section A3 of BeltSouth's General Subscriber Service Tariff.

The Reciprocal Compensation provision in Sedion IV.A. of the Interconnection
Agreement states:

The delivery of local traffic between the parties shall be reciprocal and
compensation will be mutual according to the provisions of this Agreement. The
parties agree that the exchange of traffic on BellSouth's EAS routes shall be
considered as local traffic and compensation for the termination of such traffic
shall be pursuant to the terms of this section. EAS routes are those exchanges
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within an exchange's Basic Local Cantng Area, a. defined in Section A3 of
BenSouth's General Subscriber Services Tariff.

Section IV.B. of the Interconnection Agreement states:

Each party will pay the other for terminating its local traffic on the other's
network the local interconnection rate. as set forth in AttaChment 8-1, by this
reference incorpOrated herein. The charges for IeaII interconnection are to [be]
billed monthly and payabte quarterly after appropriate adjustments pursuant to
this Agreement.. mIIde. late payment fees, not to exceed 1% per month after
the due date may be .......d, if interconnection charges are not paid within
thirty (30) days of the due date.

II. Arguments of US LEe and Intervenors

US LEe an,d the intervenors argue that the Commission rather than the Federal
Communications Commi.sion (FCC) has jul'ildiction since this is, according to US LEC,
simply a contract enforcement action. AU states that have had this issue presented to
them have asserted jurisdiction.

US LEC and the intervenors contend that the calls·at iSlue here are local. regardless
of where and how the ISP provides the information service. US LEC cites the definition
of "termin.tion" in the Communications Standard Dictiorwy and that of the FCC in 47 CFR
§ 51.701 (d).1 tnformetiion aervices provided by an ISP are, moreover, wholly separate from
the local exchange telecommunications service prOVided by US LEC. The FCC affirmed
that enhanced service providers can continue to obtain services as end users under
intrastate tariffs. The FCC in the Universal Service Order (USO) has also determined that
Internet access consists of severable components. In sum, ISPs Ire not common carriers
but end users who obtain requested information over a wholly separate packet-switched
network.

US LEC and the intervenors note that BellSouth's position would lead to a class of
calls for which no compensation would be provided. BeliSouth itself 'charges its own ISP
customers local business line rates and customers accessing ISPs within the local calling
area are charged local rates. BellSouth treats the revenues as local for the purposes of
separations and ARMIS reporting.

The Commission should require enforcement of negotiated contracts as a matter of
sound public policy. BetlSouth's position is highly anticompetitive. Considerable monies
are being withheld by BeIfSouth. All states that have addressed this issue have rejected
BellSouth's line of argument.

'The FCC. for purposes of implementing the reciprocal compensation prO'lilions of the 1886 Act.
defined ,.rmination" as "the switching of local telecommunications traffic at the terminating carrier's end office
switch, or equivalent facility. and delivery of such traffic to the called party's premises."
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II. Arguments of leilSouth

BellSouth maintains that calls made by end users to ISPs do not constitute local
tnItfic but rather .. exchange access traffic that is jurisdictionally interstate. BellSouth's
reasoning is that, for instance, a single Intemet call may sprawl across interstate,
intrastate, and even internetional jurisdidions, and is unseverable. The termination point,
IICCOfding to BelISouth, is not the ISPswitch but the dltabase or information to which the
ISP provides access. Thus, ISP traffic is jurisdictionally interstate and ineligible for
reciprocal compensation.

BellSouth contends that the FCC has consistently rejected attempts to partition
interstate calls into jurisdictionally intrastate segments. Moreover, the FCC has not held
that ISP traffic is local for the purposes of reciprocal compensation. The ISP exemption
from access charges is not dispositive. It is only treatment of ISPs as end users for the
purposes of the access charge system.

BeliSouth further contends that sound public policy requires that ISP traffic not be
subject to reciprocal compensation because the traffic is not balanced. ISPs generate
large volumes of inbound calls that are much longer in duration than typical calls.

IV. Other States

A number of other states have addressed the same issue either separately or in the
context of arbitration proceedings. All have ruled that such traffic is local. The states that
have ruled include: Arizona, Colorado, Minnesota, Oregon, Washington, West Virginia,
New York, Maryland, Connecticut, Virginia, Michigan, and Texas.

An arbitrator in Texas ruled that the traffic was interstate, but was recently reversed
by the Texas Commission.

FINDINGS OF FACT

1. BellSouth Telecommunications, Inc., a corporation a duly organized and existing
under the laws of the State of Georgia. IS a "public utility" within the meaning of the North
Carolina Public Utilities Act. BeliSouth is engaged in the provision of interstate and
intrastate telecommunications service. Including local exchange service, under the laws
of the State of North Carolina and the United States, and as such is subject to the
Jurisdiction of this Commission.

2. US lEC, a limited liability company organized under the laws of North Carolina,
is a "competing local provider" (ClP), as defined in G.S. 62-3(7a), of local exchange and
exchange access services in the State of North Carolina pursuant to a certificate issued
by this Commission, and as such is subject to the jurisdiction of this Commission.

3. US lEC and BellSouth negotiated the Interconnection Agreement filed with the
Commission pursuant to Sections 251 and 252 of the Telecommunications Act of 1996 (the
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Act). The Commission approved the Interconnection Agreement by Order dated
January 29,1997, under authority granted by Section 252(e) of the Ad.

4. section 251 of the N:J. obIigItes all tetecommunic8tions carriers to -interconnect
directly or indirectly with the facilities and equipment of other telecommunications
carriers ..." n -m eatllbtish reciproCal compensation arrangements for the tran.port and
termination of telecommunications." PutIIoIant to the Ad and the terms of their
Interconnection Aoeement, US LEC and BelISouth have interconnected their networks to
enable an end user subscribing to US LEC's local exchange service to place calls to end
users subsaibing to BellSouth's IOelll exchange service, and vice versa. Pursuant to the
Iv::J. and Sections IV.A and IV.B. of the Il"ItereOr'"w-.::tion Agreement, BeltSouth and US LEC
agreed to pay reciprocal compenHltion to each other for telephone exchange traffic that
originates on one company's network and terminates on the other's network.

5. BellSouth provides local exchange services to end-uMr customers, including
certain business customers operating as ISPs. US LEe likewise proVides local exchange
services through its facilities toend-user QJstomers, including certain business customers
operating as ISPs.

6. Sedion I.C. of the lnterconnection Agreement defines "Local Traffic" as:

any telephone call that originates in one exchange and terminates in either the
same exchange, or a COfT8IPonding Extended Area Service ("EAS") eXchange.
The terms Exchange, and EAS exchanges are defined and specified in
Section A3 of BeUSouth's General Subscriber Service Tariff.

7. Typically, a customer of an ISP connects to an ISP by means of a local phone
call, using telephone exchange service. A call placed over the public switched
telecommunications network is considered to be "terminated" when it is delivered to the
telephone exchange service bearing the called telephone number.

8. BellSouth treats calls to ISPs interconnected to its network as local traffic and
charges its own ISP customers local business line rates for local telephone exchange
service, thereby enabling customers of Bel/South's ISP customers to connect to their ISP
by making a local phone call. When a BellSouth telephone eXchange service customer
places a call to an ISP within the caller's local calling area, BellSouth tremts this as a local
call pursuant to the terms of its local tariffs

9. The Commission has jurisdiction to interpret and enforce the provisions of
interconnection agreements between telecommunication caniers and authority to hear and
determine controversies concerning the interpretation and performance of such
interconnection agreements under state and federal law and the terms thereof.

10. Calls that terminate within a local calling area, regardless of the identity of the
end user, are local calls under Section I.C. of the Interconnection Agreement and
Commission Rule R17-1, and nothing in the Interconnection Agreement or applicable law

5



or regulations creates a distinction pertaining to caUs placed to telephone exchange
service end users which hapPen to be ISPs.

11. BelISouth's refusal to pay reciprocal compensation for calls made by BellSouth
customers to ISPs served by US LEe is inconsistent with the reciprocal compensation
terms of the Interconnection Agreement and BellSouth's obligation to provide reciprocal
compensation under Section 251 of the Act.

WHEREUPON, the Commission reaches the following

CONCLUSIONS

The decision-making in this cae is not an ..sy one. Forceful arguments have been
made on both sides. The central issue involves whether traffic to an ISP from a caller
within a local catling area is local. US LEC and the intervenors contend that it is;
BellSouth contends that it is not.

A threshold question is whether the Commission has jurisdiction to hear and
determine this controversy or to grant the relief requested by US LEC. After careful
consideration, the Commiuion concludes that it has jurisdiction to rule and finds that the
ISP traffic under dispute is local and that US LEC is entitled to reciprocal compensation
in accordance with the contract terms.

There are several reasons for this decision:

1. The Interconnection Agreement speaks of reciprocal compensation for local
traffic. There is no exception for local traffic to an end user who happens to be an ISP.
For the purposes of reciprocal compensation, the Commission concludes that the call
terminates when it is delivered to the called local exchange telephone number of the end­
user ISP. Even if it is conceded, for instance, that much Internet traffic travels onward into
cyberspace, it cannot be argued that all such traffic is non-local. For example, a resident
of Wake County might access the Commission's web page, an undoubtedly local
transaction. Neither BellSouth nor anyone else knows with precision where these calls go.
It would therefore be wrong i priori to identify all ISP calls as interstate.

2. BellSouth treats calls from its own end-user customers to ISPs it serves with
telephone numbers in the same local calling area as local traffic. BellSouth charges its
own ISP customers local business line rates for local telephone exchange service. When
a BellSouth telephone exchange service customer places a call to an ISP within that
caller's local calling area, BellSouth treats this as a local call pursuant to the terms of its
local tariffs. BellSouth also treats the revenues associated with the local exchange traffic
to its ISP customers as local for purposes of separations and ARMIS reporting.

In addition, BellSouth's position would also appear to be inconsistent with this
Commission's decision entered on December 23, 1997, in Docket No. P-55, Sub 1083,
which BellSouth supported, concerning national diredory assistance. In that docket,
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BelISouth conceded that the call bounced aaoss state lines but should nevenheless be
considered not an interexchange service but an adjund to 10C81 service.

3. The FCC has not squarely addressed this issue, although it may do so in the
future. VVhHe both aides prw••nted extensive exegeses on the obscurities of FCC rulings
bearing on ISPs, there is nothing dispositive in the FCC rulings thus far.

4. Every state that has ruled on this matter to date has ruled that such ISP traffic
is local.

IT IS, THEREFORE, ORDERED as follows:

1. That the reciprocal compensation provision contained in the Interconnection
Agreement between BelISouth and US LEC is fully appliCllble to telephone exchange
service calls that terminate to ISP customers when the originating caUtr and the called
number are associated with the same local calling area, and BelfSouth shall bill and pay
reciprocal compensation for all such calls.

2. That BeMSouth is directed to immediately forward to US LEC all sums currently
due together with the required late payment charges, pursuant to the terms of the
Interconnection Agreement as int~eted herein, and is further directed to pay all sums
coming due in the future for such traffic pursuant to the terms of the Interconnection
Agreement as interpreted herein.

ISSUED BY ORDER OF THE COMMISSION.

This the 28th day of February, 1998.

NORTH CAROLINA UTILITIES COMMISSION

Gail L. Mount, Deputy Clerk
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. C;Hff.F ClFRk'
N.Ci. Ul1UTjES CO;.iM/SSION

I- 5'~ .51,..)/0;27

FILED
AUG 27"",

J_C. CluIict
SpMi LicItIIdan
19lft71utoo
{919) 71604763

REPLY TO:

Aupst 26. 1998

State of North Carolina
oepartment of JusltCe

P.O.8OX629
RAL£IGH
~7ft02.Q629

Charles C. Meeker. Esq.
Parker. Poe, Adams &: Bernstein
150 Fayetteville Sam Mall
Suite 1400
Post Office Box 389
Raleigh, North Carolina 21602·0389

Re: BeUSouth TelecommuDications v us LEe and NC Utilitites Commission
Civil Action No: 3:98 CV 170 MU

Dear Charles:

Pursuant to yourreq~ IIDC10sed fiDeI a copy ofdefendant North Carolina Utilities
Commission's Response to BcUSouth's Motion for Stay and Referral to FCC.

Sincerely,

C. Gulick
ial Deputy Attorney General

Enclosure

cc: Robert BemUnk (w/out attachment)



•State of North carolina
oepenment of Justice

P.O.80X629
RALEIOH

27ft02-0829

Auaust 26, 1998

REPLY TO'

FAX:

J_C.OIIIck
SpIciaI UIipIion
(9l9)71~

(919~ 71606763

VIA fEDERAL EXPRESS
Honorable Frank G. Jolms
Clerk. UDited Stu:s District Court
210 Charles R. Jonas Building, Room 218
401West Tracie SLleet
Charlotte, NC 28202

Re: BcllSouth Telecommunications v US LEC and NC UtiJitites Commission
Civil Action No: 3:98 CV 170 MU

Dear Sir:

Enclosed plcue fiad III oriIiaal and two copies ofd.efendIuIt Nonh Carolina Utilities
Commission's RespoIllC to BcIlSouth's Motion for Stay _ RefmallO FCC. Pl_ file stamp
the extra copy of the notice and return it to our office in the enclosed, self-addressed envelope.

ThInk you for your attention to this matter. I am

Sincerely,

~o~·
c;:..'-~ ~aey

EncloSUleS

cc: All COUIISII of record
Raben BenniDk



UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NORTH CAROLINA

CHARLOnE DIVISION
3:98 CV 170 rvtU

BELLSOUTH TELECOMMUNICATIONS.
INC.

Plaintiff,
v.

US LEC OF NORTH CAROLINA. LLC, and
THE NOR.TH CAROLINA unLmES
COMMISSION,

Defendants.

Neue's RESPONSE TO BELLSOUTH'S MOTION
FOR STAY AND REFERRAL TO FCC

The North Carolina Utilities Commission ("NCUe) opposes the motion of BelJSouth

Telecommunications, Inc.• ('"BellSouth") for a stay of this action and a referral to the Federal

Conununications Commission. ("FCC") pursuant to the doctrine of primary jurisdiction, of the

··legal issues concerning the jurisdictional nature of traffic delivered to Internet Service Providers

for tenninationon the Internet, and CompetitiveLocal Exchange Carriers' entitlement to reciprocal

compensation payments for such trlffic." (Motion ofPlaintiffBellSouth, p.l).

In summary, the reasons for NCUe5 opposition to this motion are these:

1) This Court cannot make a primIIyjurisdietionreferra1 in this cue because it does not

itselfhave subject matter jurisdiction over this action.

2} Primary jurisdictionreferral in this case is inappropriatebecause State commissions.

not the FCC, were empowered by Congress to approve and to decide questions of interpretationand

enforcement of the Interconnection Agreements mandated by the Telecommunications Act.
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3) Primaryjurisdiction referral is inappropriate and unnecessary because the NCUC's

Order below with reaard to the status of calls to Internet Service Providers ("ISPs") is consistent

with past and C\JI"m\t FCC expressions concerning the nature of Intcmct service.

4) Stay of this action and primary jurisdiction referral to the FCC is inappropriate

because the FCC has issued no notice that it is proceeding expeditiously to resolution of whether

reciprocal compensationis required for calls to ISPs. although it was requested to coosiderthe matter

expeditiously more than a year ago.

S) Primaryjurisdiction referral is inappropriate because unifonnity in interconnection

agreements regarding m:iprocal compensation is not imponant in view of the goal ofencouraging

competition in the local telecommunications market.

1. Stay AIId Relernl Not Appropriate BecaUH This Court Does Net Ha'Ve
JurildictioD Over The Subject Matter

This court cannot properly make a primary jurisdiction referral of this matter to the FCC

because this Coun itselfdocs not have jurisdictionover the subject matter. The doctrine ofprimary

jurisdiction has been summarized by the Supreme Court as follows:

The doctrine of primary jurisdiction, like the rule requiring exhaustion of
administrativeremedies, is concemed with promoting proper relationships between
the courts and admiDistrativeagenc:ies charged with particular regulatory duties•...
'Primary jurisdietion,' ... [in comrast to exhaustion], applies wMre a clflim is
originally cognimble in tJt. courts, and comes into play whencverenforcementofthe
claim requiresthe resolutionofiuues which, uncler a regulatory scheme, have been
placed within the special competence of an administrative body; in such a case the
judicial process is suspended pendins referral of such issues to the administrative
body for its views.

UnitedStatesv. We.ftem Pac. R. Co., 352 U.S. 59,63-64,17 S. Ct. 161, 165,1 L. Ed.2d 126, 132

(1956)(emphasisadded); See also, Reiter v. COOplr, 507 U.S. 258, 268-269, 113 S. Ct. ]213, 1220,
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122 L. Ed. 2d. 604.618 (1993) C'"Referraloftbe issue to the administrativeagency does not deprive

the court ofjurisdiction; it bas discretion either to retain jurildietion or, if the parties would not be

unfairly disadvantaged, to dismiss the case withoutprejudice.j;Compare, The DoctrineofPrimary

A""utratiweJurisdletiOltIlS DejinedandAppli4din 1M.e.Court, 38 L. Ed. 2d 799. Annot.

§2 SUMMARY (1913) (""In its essence the doctrine requires that a question within the peculiar

competenceofa federal administrativeagency should be determined by such agency either prior to

the institution or during the pendency of a federal action in which the court hasjurisdiction ofIhe

subject matter and in which the question arises." (emphasis added».

TheNcue will not reargue its motion to dismiss for want ofsubject matterj urisdictionhere.

However, in light of the foregoing jurisprudence, it is clear that this Court cannot make a primary

jurisdictionreferral ofthis case wdess it has jurisdictionover the subject matter. Consequently, this

Court should not consider and rule upon BellSouth'smotion for stay and referral until the Court has

fU'St decided the defendanlS' motions challenging its jurisdictionover the subject matter oCthis case.

Moreover, while the NCUC's Eleventh Amendment Immunity defense is not specifically

a matter of primary jurisdiction jurisprudence, the NCUC believes that the important interests

implicated by the Eleventh Amendment mean the NCUe is entitled to a ruling on its motion to

dismiss on Eleventh Amendment Immunity grounds before the Court undertakes to rule on

BellSouth'smotion. "The ElcventhAmendmentdoesnot exist solely in order to 'preven[t] federal

court judgmentsthat must be paid out ofa State's treasury.' it also serves to avoid "the indignity of

subjecting a State to the coercive process ofjudicial tribunals at the instance ofprivate parties.' "

Seminole Tribe ofFlorida v. Floridil, 517 U.S. 44, 58,116 S.Ct. 1114, 1124,134 L. Ed. 2d. 252,

268 (1996)(citationsomitted), cerl. deniedsub nom Alabama \I. Poarch BandofCreek Indians, S17
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U.S. 1133, 116S. Ct. 1415, 134L. Ed. 2d 541, «rt. ckn;,dsllbnom. POQrchBando/C,.,eklndians

v.AIQbama.SI7U.S.1133.116S.Ct.1416, 134 L.Ed. 2d 541, andC'rt. tknied S17U.s.1133,

116 S. Ct. 1416. 134 L. Ed. 2d 541 (1996).

2. Prilllary JurilctldtoB R.eftrnI To ne fCC II laappropriate BeaUle Tile
NeUe, Not ne ree, Wu EapewerecI By c To Approve AIId To
Decide Quade..or...,...... AIKI E t OfTbe IDlenollllfttion
Aln'lIlena Ma.daled By The Teleco tionl Act.

A further element of the doctrine ofprimary jmisdietion is that "enforcement of the claim

requires the resolution of issues which. under a regulatory scheme. have been placed under the

special competence ofan administrativebody." UnitedStatesv. Western Poc. R. Co., 352 U.S. 59,

64,77 S. Ct. 161.165, I L. Ed. 2d. 126, 132 (1956). BeIlSouth claims that the FCC is the aaency

that has special competence to decide the issue it has raised in this action. The 1\CUC agrees that

the FCC has great authority in the area of telecommunications and certainly is entitled to judicial

deference in many key areas. However. the area of telecommunications has long been subject to a

dual regulatory scheme in which State commissions as well as the FCC have significant roles to

play. SH, LouisiQ1lQ PublicServ. Comm 'n. v. FCC, 476 U.S. 355, 106 S. Ct. J890. 90 L. Ed. 2d 369

(1986).

Under the Telecommunications Act of 1996, Congress gave to the Sial' commissions, not

the FCC, the role ofapproving, arbitrating, interpreting and enforcing interconnection agreements

between competing local exchange carriers. "The FCC itself both acknowledges that the

TelecommunicationsAct of 1996 deals predominantlywith local intrastate markets and recognizes

that the obligationsofincumbent LECs to provide interconnection,unbundled access, and resale are

designed to increase competitionin local telecommunieationsmarkets." Iowa Utils. Bd. v. FCC, 120
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FJd 753, 796.820, n. 16 (8th Cir. 1997). cert. granted sub nom. AT&TCorp. V. Iowa Ulils. Bd..

_ U.S. _, 118 S. Ct. 879, 379 L. Ed. 2d. 867 (Jan. 26. J998).

Incumbent LECs, such as BellSouth, have the duty to negotiate interconnection agreements

withrequestingtelecommunicationcarriers who wish to compete with them. 47 U.S.C.A. § 2S1(c)

(1) and 47 V.S.C.A. § 252 <a) (1). If the parties agree, as BellSouth and US LEC did in this case.

then the agreementmUlt be presented to the Slale com",inion for approval. 47 U.S.CA. § 2S2 (e).

If. on the other hand, the perties cannot agree, with or without mediation through the State

commission. then they may seek ubitration by the State commission. 47 U.S.C.A. § 252 (b).

Notably, the FCC can have this role only ifa State public service commission fails to exercise its

authority under the Act. an eventualitythat did not occur in the case at hand. See. 47 U.S.C.A. § 252

(e) (5).'

Last year the Eighth Circuit CourtofAppeals noted the limitationsofthe scope ofthe FCC's

role under the Act:

Indeed, subsection 2S2(cX2) requires a sIal' commission to "establish any rates for
interconnection, services, or network. elements accordina to subsection (d) of this
section." Memwhile, subHction 2S2(d), entitled "Pricing standuds," lists the
requirements that the stat, commusioM must meet in IDIkina their determinations
ofthe appropriate rates for iDtercoanection, unbundled access, resale, and trIDSpOrt
and terminatioD oftraftic. 47 U.S.C.A. § 2S2(dXl)-(3).

(5) Commission to act ifState will not act

Ifa State commission fails to let to cmy out its responsibility under this section in
any proceeding or other matter under this sectioD, then the Commission shall laue an order
pnaptiDa the State commission's jurisdiction of that proceecllna or m-. within 90 days after
beiDa DOtified (or taking notice) of such failure. and shall assume the respoasibility of the State
commission under this section with respect to the proceeding or matter and act for the State
commission.
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••••
Nowhere in section 2S1 is the FCC authorized specifically to issue rules aoveming
the rates for imercormection. unbundled access. and resale, and the transpOrt and
termination of telllCOlDllUlllications traffic.

Iowa Uti/iti.s Bd., 120 F.3dat 794. The Eipth Circuit in Iowa Utilities Bd. went on to say. "'[e]ven

a nditional analysisofthe intcntateJintrutatequality ofthe local competition provisionsofthe Act

reveals that these functions (i.e., interconnection, unbundled access. resale, and tnnsport and

termination oftraftic) lie fuDdlmentally intrutate in character." Id. 120 F.3d at 799.

The Eipth Circuit held that the FCC's authority to prescribe and enfon:e reauJations to

implement the requirementsofsection 251 is confinedto the six areas in that section wh4R Congress

expressly called for the FCC's participation: subsections 2S1(b)(2) (number portability).

2S1(c)(4)(B) (prevention of discriminatory conditions on resale), 251(d)(2) (unbundled network

elements). 2S1(e) (numberingadministration).251(g) (continued enforcement ofexchange access),

and 25 1(h)(2) (treaunent of comparable carriers as incumbents). Id., 120 F.3d at 794, n. 10.806.

Based on tbcsc reasons among others, the Eighth Circuit Court of Appeals, '1h]aving

concluded that the FCC Jacb jurisdiction to issue the pricing rules, [vacated] the FCC's pricing

rules." Jd at 8OO.z Amon. the rules that were vacated was 47 C.F.R. § 51.701. entitled "Scope of

transport and terminationpricing rules." Amona the terms which § 51.701 purported to define were

z "Thepriciaa rules refer to 47 C.F.R. §f 51.501-51.515 (inclusive.except fouection
S1.51S(b) which [the EiIbth Circuit] follDd to be a lelinmate interim rate for in...-e ICCCSS

chirps ... S1.601-51.611 (inclusive),51.701-51.717 (inclusive)." 10WtI Utiliti.! Btl., 120 F.3d at
820. n. 21 (citations omitted). Attached IS Appendix A is a list of titles of these regulations and,
following that. the text ofthe stricken reaulations.
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"[I)oca1 telecommunication traftic", "'[t)mnination'" and "(r)eciprocal compensation:' 47 C.F.R.

§ 51.701(b). (d) and (e).

However. the Eighth Circuit'sopiDion went further. In its First Report and Order.3 the FCC

bad claimed that its general authority to hear complaints under 47 U.S.C. § 208 empowered it to

review iDCerconnectionqn:emcntsapprovedby State commissionsunder the Act and to enforce the

terms ofsuch apeementsas well IS the actual provisionscontained in sections 251 and 252 ofthe

Act. The Eipth Circuit disagreed:

The language and design ofthe Act indicate that the FCC's authority under
section 208 does not enable the Commission to review state commission
determinationsor to enforce the terms ofinmonnection aarmncnts under the Act.
Instead. subsection 252(eX6} directly provides for federal district coun review of
S1ate commissiondeterminationswhenplltieswish to cba1lengesuch determinations.

10WD Utili';~sBd.. 120 F.3d at 803:' The Circuit Court rejected the view that FCC review W8S also

possible.

We afford subsection2S2(eX6)our traditionalpresumptionand concludethat it is the
exclusive means to attain review ofstate commission dctmninations under the Act.
Additionally, the complete absence of any reference to section 208 in the Act
bolsters our conclusionthat Congress did not intend to allow the FCC fo review the
tItIcislDlU olltat, commissions.

Id at 804 <emphasisadded). BellSouth'5proposed refmaJ, in essence, would have this Coun give

the FCC the jurisdiction to review a State commission's ruliDas that it wu denied by Conaress.

) 1mp1,,,,.lfItItiono/the Local CompItitionProvisiolU lit thl T~/lCOm"""';CQ1;onsA.ct
0/J996, Fint Report and Order, CC DocketNos. 96-98, 95-185, 11 FCC Red 15499 (1996) (Local
Cowtpftltion Order).

4 The NCUe hascontended in its motion to dismissthat the Act limitseventhis fedcnl
district court review to approval or disapproval ofqrmnents, as distinguished from enforcement
decisions.
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Had Conaress inteDded to give all decisions reprdina interconnection IIfCCl1lcnts to the

FCC, it would have done so. Rather. it clearly signaled its preference and intent to reserve to the

State commissions the audlority to raolve disputes regarding the interconnection apeements

between locaJ competitors.5

Consequently, even if it is ultimately detmninec1 that this Court has jurisdiction over the

subject matter, there is no basis for this court to defer to the FCC where Congress has placed

administrative dec:ision·making regarding these agreement in the bands ofthc State commissions.

in this case the NCUC.

3. n. NeUe's Order Below Wltll llIprd To Tke Statui Of Calli To laterDet
Se"lce Previclen Is Co.....t Witb Put Aad Canat FCC EspnaioDs
C••ceraial The Nature Of1IItenaet Service

While the FCC has indicaced that it bas not reached its own ultimate conclusion about

reciprocal compensation for calls to ISPs,' the resolution that the NCUe reached in this case is

entirely consistent with the decisions the FCC has rendered heretofore relating to Internet traffic.

For example, only lut week the Eipth Circuit had the opportunity to address clWlenaes, by

BellSouth, amana others, to the FCC's decision, in In re ACC,ss CMrge R,!OI1II; Price Cap

, It is worthwhile notiDl here the followinl statement by the FCC itself, "[T]o the
extent that some intrastate rate structures flil to compensate incumbent LECs lIdcq,uately for
providing service to customerswithhipvolumes ofincomina calls, incwrtbenl LEes may address
IMir concerns 1081me replalol's. It In r, Access ChtJrp Rqol'm; Price Ctlp Performance R,viftl
for Local Exchange Carri,rs; TrtJ1l.Jpot'l Rate Structure and Pricing; End User Common Line
C-rcs, First Report and Ordfr, CC DocbtNos. 96-262,94-1,91·213,95.72, FCC 97-158, 12
FCC Red 27 15982, , 346 (reI. May 16, 1997) (emphasis supplied).

6 &e, Memorandwnofthe Federal Communications Commission as AMicus ClII'iae,
iDSouthw,st,,.,.lHll Tel,phone COIIIfJll'fYv. P1Iblic Ulil. COIPIm 'II, No. MQ..98·CA-43 (W.O. Tex.)
(filed July 6. 1998) attached as Exhibit 1 to aellSouth's Motion for Primary Jurisdiction Referral
in Ibis case.
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Performonce Rmewjor LocQl ExchDnpCtrrius: T1'lBf8IJO"t RtIt, SnctU1'eondPrici,.,.. End User

Comma" Line Charps. Finl Reporl andOra,. CC Docket Nos. 96-262. 94-1.91-213,95-72. FCC

97-158. 12 FCC Red 27 15982 (reI. May 16. 1997), ( the "Orderj, to continue to exempt ISPs from

the duty to pay ""interstate access dwps." Just as in the case at bar, before the EiBhtb Circuit

BellSouth, among other parties, araued that .. '[t]bere is no question' that ISPs. like lXCs. use the

local netWOrk to provide int,nttlluuvices."7 Southwukm&ll Telephone Company 11. FCC. 1998

WL 485387, at • 9 (8th Cir. Aug. 19, 1998) (emphasis supplied).' The Eighth Circuit disapeed.

It noted, i"ter alia. that wme FCC has maintained the same position for the past fourteen years,

refusing to pennit the assessment of interstate access charges on ISPs". and concluded that "[t]he

FCC has made a rational choice regarding the treatment orISPs from a number ofalternatives that

lie each imperfect."Jd.• at • 8, 9. The following discussionby the Court is particularlyilluminating:

We disagRe with the petitioners' characterization of the manner in which ISPs
utilize the local netWork and thereby generate interstate costs susceptible to FCC
regulation.. .. Contrary to the petitioners'assertions, there is some disagreement as
to the manner in which ISPs make use ofthe local netWOrk. Astbe FCC argues, the
services provided by ISPs may involve both an intrastate and an interstate
component and it may be impractical ifnot impossible to seperate the two elements.
See Callfonlitlv. FCC, 90S F.2d 1217. 1244(9th Cir. 1990). Consequently, the FCC
IttJs detmnined1ltDIIINjQcillrte8wedby1SP, tv. "jwisdicrionol1ymixed, "ctzrrying
both intentdl' and ilflrastatr traffic. FCC Briefat 79. lkcQuse the FCC CQ1l1lOt

reliably seprmzte the two compon,nt, irrvolJed in completing Q particular call. or
even tlttermine whatpercentageofoverall ISP traffic i, inters/me or i1JlraState, see
id. (notingthat at least some ISP services are purely intrastate and not susceptible to
FCC regulation), the Commission 1m approprial,ly ex,rcised Its diJcreti01l 10
require Qn ISP to pay intrastate char,es for its lin. and to pay the SLC (which bas
been increased in the Order to cover apaterproportion of interstate allocated loop
costs), but 1IOt to fKIY the per-minute interslQt, tlCCeSS charge. The states are free to

7

I

An IXC is a long-distanee camer.

A copy of this opinion is attached u Appendix B.
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....intruuate tariffsII they see fit. In these clrcUlllltaDces.we cannot say that the
FCC has shirked its reaponsibilityto replete interstate telecommunications. nor can
we conclude that it .. directed the States to inttate iatrutate tariffs to cover
otherwise UJU'eCoverable interstate COlts. thereby exceeding its statutory authority.

SoUlhwstern Bell. at - 10 (emphasis supplied). The Court also observed that

ISPs subscribe to LEC &cilities in order to receive local calls fiom customers
who want to access the ISP's data, which mayor may not be stored in computers
outside the swe in which the call was placed. An IXC, in contrast, uses the LEC
flciHties as aD elemeBt in 1ft end-to-end long-distance call that the IXC sells as its
product to its own customers.

Id, at -29, n. 9 (emphasis supplied). In addition. the Court noted the FCC's position that "ISPs,

which are classified as end users, 'may purchase services from incumbent LECs under the same

intrastate tariffs available to end users,' without paying equitable rates to compensate LEes for the

increased costs associated with the services provided." Id, at -9 (quoting the Order, 'I 342).

In 1997, the FCC publisheda Fact Sheet for the public that it publishedon the Intemet.t The

following questions and answers are part olthat Fact Sheet:

Q: How does the FCC regulate the rates that local telephonecompanies chuae to ISPs?

A: ISPs purdJue Jocal phoae lines so that customers can call them. Uncict FCC rules,
eaIaccd service providerslSPs [sic] are considered "end users" when they purcbue
scrrices ftom local telepbonecompanies. Thus,lSPs pay the same rates as any other
business customer. and these rates Ire set seperately in each state. By contrast, long­
distanc:,= oompaniesIre considered"carriers.I. and they pay interstate access charges.Iledby the FCC.

Q: How~ access cbIJps differeat from the rates ISPs pay now?

A: Today. ISPs typically purchase "business lines" from local phone compenies.
Business lines usually iaclucle a flat monthly chaqe. and a per-minute charge for
making outgoing calls. BecauseISPs receive calls from their subscribers rather than

• A copy of the Fact Sheet is IttIIChed hereto as Appendix C. It can be found on the
Internet at this address: http://www.fcc.govlBurcauslCommon_CarrierlFactsheetsfmdex3.html
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rnakina outaoinl calls, ISPs generally do not pay any per-minute chlrpa for their
Ii~ which is ODe reuon many ISPs do not cbIIp per-minute rates for Internet
access. Access chirps. by contrast, indude per-minute fees for both outloina and
incomina calls. The rate levels of interstate access charges are also in maay cases
hiaber thin the flat business line rates ISPs pay today.

FCC, FACTSM", at 2 (Feb. 1997).

On numerous occasions the FCC has in fact noted that infonnation services, which include

Internet services, and which used to be referred to as "enhaDced services," are not

"telecommunications services'" ~e. '.g., T,l,co,,,,,,,,mica/ions Carri,rs' Use of Customer

Proprietary Network Information and Other Customtr Information. CC Docket No. 96-115. Second

Report and Order and Furlher NOlice ofProposed Rul,ma/dng, _FCC Red. __, 1998 FCC

LEXIS 1002. ", 45,46, 71. 72 (1998); In 1M Maller ofImple""ntalion ofth, Non-Accounting

Safepards o/Section 271 and272 ofthe CammunicalionsAcr 0/J934, as amended, CC DocketNo.

96-149. First ReportandOrder and Further Notice a/Proposed Rul,maldng, 11 FCC Red. 21,905

(1996), ajJ'd,/hl/ Atlantic Telephone Companies v. FCC. 131 F.3d 1044 (D.C. Cir. 1997),' 102.

The FCC has continued to express such views. Note for example the following statements

by the FCC in In the Matt,r of F,deral-Stat, Jo;nt Board on Untwrsal S,rvice (Repen to

Conpss). CC Docket No. 96-45 (adopted April 10. 1998; reI. April 10, 1998):

39. . .. We find, however, that in dcfinina "telecommunications" and
"infonnation services," Conpss built upon the MFJ and the Commission's prior
deregulatory actions in Computer II. After careful consideration of the statutory
languaae and its legislative history, we affirm our prior fmdings that the categories
of "telecommunications service" and "information service" in the 1996 Act are
mun.Jly exclusive. Under this interpretation,. entity offering asimple, transpueDt
traDsmissionpath. without the capabilityofprovidingenhInced functionality, offers
telecommunications. By contrast, when an entity offers tranlmjssion incorporating
the capability for generating, acquiring, stDrina. transforming,processina, retrieving,
utilizing, or maldna available information, it does not offer telecommunications.
Rather. it offers an "infonnationservicell even though it uses telecommunications to
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do so. We believe that 1hia I'IIIIiDI ofthe I1Itute is most cODSistent with the 1996
Act's text, its lqislative history, and its procompetitive, derqulatory aoals.

•••
43. . .. Information service providers. the Report explained. "do not

'provide' telecommunications services; they are UICI'S of telecommunications
services." . .. We believe that these statements make explicit the intention of the
drafters ofboIh the HoUle .. Senate bills that the two eatcpJies be separate and
distiDct, and that informationservice providersnot be subject to telecommunications
rqulatioft.

•••
73. We find that lntemet access services are appropriately classed as

information. rather than telecommunications., services....

•••
81. . .. Internet access providers, typically, own no telecommunications

&dUties. . .. Since 1910. we have cJused such _ties u en1utncId lCt'Vice
providers. We conclude that, under Ibe 1996 Act, they are appropriately classed as
information service providers.

As a consequence, ISh 8I'e not telecommunications cmiers, they are tclecomnumieations

users. For this rcuon. it has been appropriate to view the telecommunication by an Intanet

subscriber u tenninIdina with his local call to his ISP.

4. The FCC IIu 111_. No Notice Tot It II PronetIbal Expedide..ly To
Raolutiola Of WlMtber Reciprocal C.......do. II RIq_irecl For CaDs To
ISPs, AItIICMIIklt Wu R.._.tedTe Coasidern. MatterEsptdltIo_1y Mere
nail AYear Aao

BeUSouth notes in its brief the PIe"'", eye/. &uIbIislMdfor Com",.nls on RlIluU' by

A.LTS for Clar#fbJtion of lite Commiuitm's RuIn R,gardS. R,ciprocal Com~PUQI;on for

Inj'ormation&,..,;c, Provider TraJlic, DA 97·1399 (reI. July 2, 1997), as well u the FCC's A.micus

brier filed in the Tau case, stating Ihat the FCC had not yet decided whether calls to ISP (or

Internet connection constituted local traffic for which reciprocal compensation is required.
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On Aupst 11. 1998, the FCC issued a fUrther notice on this subject, Ex Parte Procedures

R.'QI'ding Requests for C1Ql'ijiclltton of the COIIfIftus;on's Rules R,garding Reciprocal

Compen_ionftJl' ll1j'ormtltio" s.,.,,1ft Prtwit/g rrajJk, DA 98·1641, CC Docket No. 96·98 (reI.

Aug.t 17, 1998).10 In this notice, the FCC noted _t the pleadina cycle on ALTS·5 Jetter closed on

July 31, 1991, and that on July 2, 1998, ALTS filed a letlei'with the Bureau withdrawing its request

for clarification that section 251(b)(5)11 of the Conunuaications Act of 1934, as amended by the

TclecommunicationsAct of 1996, is applicable to traffic destined for informationservice providers.

The FCC went on to invite further ex parte presentations regarding the applicability of reciprocal

compensation to traffic: bound for information service providers in reference to the Local

C~tition proceeding, CC .Docket No. 96-98, which iDcludes the record dneloped in CeB/CPD

91·30.

What is conspicuously absent from this notice is the statement that the FCC intends to

proceed expeditiously to amve at a conclusion to the issue, even thouah it has been requested to

make such a decision more than a yell' ago. Under this circumstance there is no particular reason

to believethat the FCC bas the intentionto "resolve" the issue BeUSouth wishes this Court to refer

to it in the short term. This slowness to act should DOt be viewed as a dereliction ofduty by the

FCC. Premature resolution could stifte the "vibrant competition" in infonnation services that has

so spurred its growth. As the FCC itself noted in I" ,Itt MGtter of Fedfral-5/ate Joint BOQTd on

10

1\

A copy oflhis Notice is attached hereto u Appendix D.

A copy of this letter is attached u Appendix E.
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Urtiwr'sal &1'vIce (Report to Coqras), CC Docket No. 96-4S (adopted April 10. 1998; JeJ. April

10, 1991):

82. Our &neIinp in this teprd are nrinforced by the nqative policy
consequences of a couclllsion tbIt Intemet access services should be classed as
"teJeaoimmilicatiODS." We have 8keIdy described some ofour concerns about the
classification of information service providers prserally as telecommunications
cmiers. TWDiDa IpICificlllylO the...oflntnr:tacc:ess, we note thItelusifying
Internet ICcess services II telecommunications services could have sipificant
conIIqUeIlCeS for the ,Iobal development ofthe -.met. We reoopize 1lw unique
ql.B1ities of the Internet, and do not presume thallepcy regulatory fiamewonts are
appropriately applied to it.

At the IIIlle time. because of the rapid cbIDBes lakin. place, the FCC does not want to forec:lose

&om consideration the possibility that certain types of Internet \1SIIe may constitute

telecommlUlications that would be subject to replation under the Telecommunications Act. See.

111 the Malter 0/Fed,ral-Slat,Joint BOQrdon UniversalService, CC DocketNo. 96-45, Report and

OnIer, 12 FCC Red. 8776," 780,788,789 (1997). Moreover,as has been argued above, it is clear

that the FCC's view of the nature of Internet traffic is that it is '~urisdie:tionally mixed," not

jurilCtietionailyinterstateas BellSouthargucs, and it appears likely that the FCC has also wanted to

a\'Oid impermissiblyrepiatiDa inuastatecommunicatioas. Consequently, it bas apparendy chosen

to follow the issae and receive commenta on it without seekina to jump to conclusions about its

nature.

The State eommissions collectively~ at a~meeting of the National AIIociition of

Regulatory Commissioners rNARUCj. pused. resoIutionl2 within the last month specifically

asserting that "reciprocalcompensation IITIJlICD1CI1ts, including those for ISPs, are subject to State

12 A copy of the resolution is attaebcd as Appendix F


